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Abstract

This study is composed of two chapters; the first chapter identifies the concept of
duty of mitigation and the main basis of the duty and its legal basis. the study
concluded that the creditor's duty to mitigate damage is a principle of contract
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law requiring the injured party to take reasonable steps to mitigate the damage;
this duty does not only require the reduction of damages; it requires the injured
party to avoid any action that would lead to increased losses.

With regard to the basis of the creditor's duty to mitigate damage, the study
shows that the basis of the creditor's duty to mitigate damage are the principles
of good faith and causation rules and provisions for compensation assessment.

The second chapter focuses on the duty of mitigation requirements and the
creditor's options after implementing the duty of mitigation. The study shows
that the breach of the debtor's contractual obligations towards the creditor is a
necessary condition for the creditor's duty to mitigate the damage. Another
condition taken into consideration is the obligation to take reasonable steps to
mitigate the damage done by the creditor. Examples of such reasonable steps to
mitigate the damage would be the circumstances of the individual case could
have been expected in good faith.

The options of the creditor after the implementation of his duty to mitigate the
damage with regard to the specific performance and the compensation. The
study concluded that the injured party needed to show some fair, real and
substantial justification before a claim for specific performance could be
insulated from the obligation to mitigate. If the injured party could show some
substantial and legitimate interest in seeking specific performance as opposed to
damages, then the injured party might justify its inaction in failing to mitigate.
Additionally, the study concluded that the creditor's entitlement to full
compensation is inextricably linked with the fulfillment of his duty of mitigation.
As long as the creditor has taken reasonable steps to mitigate his damage, the
creditor will be entitled to full compensation if he suffered damage. In contrast,
the creditor's failure to take reasonable steps to mitigate his damage would lose
his right to claim damages that could have been reasonably avoided.
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26/8/2018.

8 Texas supreme court, Great American Ins. Co. v. N. Austin Utility, 1995, 908 SW 2d 415. Available at:
https://scholar.google.com/scholar case?case=94130818107029926328&8qg=Great+American+Iins.+Co.+v.+N.+Austi
n+Utility,+1995,+908+SW+2d+415&hl|=en&as sdt=2006. Visited on: 26/8/2018.
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10 Caprice L. Roberts, Restitutionary Disgorgement for Opportunistic Breach of Contract and Mitigation of
Damages, 42 Loy. L.A. L. Rev. 131 (2008), p151. Available at:
http://digitalcommons.Imu.edu/llr/vol42/iss1/6.Visited on 25/08/2018.

11 pPinson v. RED ARROW FREIGHT LINES INC., 801 SW 2d 14 - Tex: Court of Appeals, 3rd Dist. 1990. Available at:
https://scholar.google.com/scholar case?case=12817197468470209203&qg=duty+to+mitigate+losses++&hl=en&as
sdt=2006. Visited on 25/08/2018.

12 Lawson v. Trowbridge, 153 F.3d 368, 377 (seventh Cir.1998). For more information in this meaning see: Brooks v.
Allison Div. Of Gen’l Motors Corp., 874 F.2d 489, 490 (seventh Cir.1989).
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13 See: Southcott Estates Inc. v. Toronto Catholic District School Board, 2012 SCC 51, [2012] 2 S.C.R. 675. Available

at: https://scc-csc.lexum.com. Visited on 23/08/2018.
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Stoll, H. “Damages.” In Kommentar zum Einheitlichen UN-Kaufrecht, 3" edn., edited by P. Schlechtriem. Munich:
Beck, 2000.
5 A e 0l o3 o () el A5 V) LY AaSae oSa ) Lyl il
United States 12 September 2006 Federal Appellate Court [11th Circuit] (Treibacher Industrie, A.G. v. Allegheny
Technologies, Inc. http://cisgw3.law.pace.edu/cases/060912ul.htm| visited on 1/10/2018.
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16 See: Commodity Credit Corp Commodity Credit Corp. v. Resenberg Bros. & Co., 243 F.2d 504, 511 (ninth
Cir.1957). Available at: https://scholar.google.com/scholar_case. Visited on 23/08/2018.

17 See: Tribunal of International Commercial Arbitration at the Russian Federation, Case Number 340/1999,
10.02.2000. Available at: http://www.unilex.info/case.cfm?id=876. Visited on 25/08/2018.
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8 |n this meaning see: Supreme Court of Austria (Oberster Gerichtshof ) 6 February 1996 [10 Ob 518/95] where
the court states that " a possible measure to reduce damages is reasonable, if it could have been expected as bona
fide conduct from a reasonable person in the position of the claimant under the same circumstances". Case
presentation including English translation available at: http://cisgw3.law.pace.edu/cases/960206a3.html. Visited
on 25/08/2018.

29 U= 1998 ¢(3diad ¢ yralaall JSEll 1y ¢ DY) 43l 8 Alad) 5 Al Al g gasall ASaT o A gganall o Glaall &y ks ¢ s 511 A 419

20 See: British Westinghouse Electric and Manufacturing Co Ltd v Underground Electric Railways Co of London Ltd
[1912] AC 673. Available at: http://www.bailii.org/uk/cases/UKHL/1956/3.html. Visited on 23/08/2018.

21 For more information see: Danny Busch, The Principles of European Contract Law and Dutch Law: A
Commentary, Kluwer Law International, Netherlands, 2002, p 62.
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22 For more information see: Ole Lando & Hugh Beale eds., Principles of European Contract Law, Kluwer Law
International, Netherlands, 2000, p.p126-128.

23 See: Supreme Court of Austria (Oberster Gerichtshof) 14 January 2002 [OGH 7ob 301/01t]. Case presentation
including English translation available at http://cisgw3.law.pace.edu/cases/020114a3.html. Visited on 25/08/2018.

24 See: Commercial Court (Handelsgericht) St. Gallen 3 December 2002 [HG. 1999.82-HGK] case presentation
including English translation available at http://cisgw3.law.pace.edu/cases/021203s1.html. Visited on 25/08/2018.

25 Harvey McGregor, McGregor on Damages 19th Ed, Sweet & Maxwell Ltd, UK, 2014, PP 9-004- 9-006.

26 John calamari, Joesph Perillo, the law of contract, west publishing, St. Paul, 1970, p. 614.
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27 See: GEBRUDER METELMANN G.m.b.H. & CO. K.G. v. N.B.R. (LONDON) LTD. [1984] 1 Lloyd's Rep. 614. Available
at http://www.vanuatu.usp.ac.fi/courses/LA313 Commercial Law/Cases/Gebruder Metelmann v _NBR.html.
Visited on: 25/08/2018.

28 Christophe André,Le fait du créancier contractuel, LGDJ, Bibliothéque de droit privé, 2002, S. Reifergeste, Pour
une obligation de minimiser le dommage, PUAM, 2002. P.55.
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For more information see: Barclays Bank Plc v Fairclough Building Ltd & Ors 1995] QB 214, [1995] 1 All ER 289,
[1994] EWCA Civ 3, [1994] 3 WLR 1057. Also see: the law commission, Contributory Negligence as a Defense in
Contract, Crown, London, 1990, pp. 50-55.

30 Ernest A. Turk, Comparative Negligence on the March 28 CHI.-KENT L. REV. 189 & 304 (1950). Available at:
http://scholarship.kentlaw.iit.edu/cklawreview/vol28/iss3/1 . Date 25/08/2018.
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For more see: acqueline Sandler, Waiving the Duty to Mitigate in Commercial Leases, 5 Wm. & Mary Bus. L. Rev.
647 (2014), http://scholarship.law.wm.edu/wmblr/vol5/iss2/8. Also see: Drutman Realty Co. v. Jindo Corp., 865 F.
Supp. 1093, 1100 (S.D.N.Y. 1994).
el AUl Tallie ey W ) jucal) (ot caal s (e elie W) Ja 3 (b A0S 5aW) Ly s8allS 20Y 5 ol Al Cauad gan gl Glld DA e
See: Sylva Shops L.P. v. Hibbard, 623 S.E.2d 785 (N.C. Ct. App. 2006).
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See: New Towne L.P. v. Pier 1 Imports (U.S.), Inc, 680 N.E.2d 644, 647 (Ohio Ct. App. 1996).
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36 |n this meaning see: William L. Prosser, Comparative Negligence, 51 MICH. L. REV. (1953), 465, 468-469.
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37 See: Miller, Warden of the State Prison v. The Tr. Of the Mariner's Church, 7 Me. 51, 55 (1830).

38 See: Clark v. Marsiglia, 1 Denio 317, 318 (N.Y. 1845) "the plaintiff had no right, by obstinately persisting in the
work, to make the penalty upon the defendant greater than it would otherwise have been".

39 See: Rockingham County v. Luten Bridge Co. Circuit Court of Appeals, Fourth Circuit 35 F.2d 301 (1929).
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40 See: Jones v Livox Quarries [1952] 2 QB 608; [1952] 1 TLR 1377; (1952) 96 SJ 344.

41 In this meaning see: Yehuda Adar, Comparative Negligence and mitigation of damages: two sister doctrines in
search of reunion, 2011, p.21. Electronic copy available at: http://ssrn.com/abstract=2078874. Date 25/08/2018.

42 For more see: DAN B. DOBBS, Torts and Compensation: Personal Accountability and Social Responsibility for
Injury (American Casebook Series, West Group, Minnesota, 1993, pp. 806-807.
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% For more in this meaning see: OMRI BEN-SHAHAR and ARIEL PORAT, FAULT IN AMERICAN CONTRACT LAW,
Cambridge University Press, USA, 2010, p.241.
Available at: http://www.beck-shop.de/fachbuch/inhaltsverzeichnis/9781107612846 TOC 001.pdf date oooo
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4 As per New York court of appeal in case Kirk Lashelle Co. v. Paul Armstrong Co, 199 N.E. 163 (N.Y. Ct. App. 1933).
Which stated "In every contract there is an implied covenant that neither party shall do anything which will have
the effect of destroying or injuring the right of the other party to receive the fruits of the contract. Which means
that in every contract there exists an implied covenant of good faith and fair dealing".

45 Steven J. Burton, Principles of Contract Law, St. Paul, MN: West Group, 2001, p.445.

46 See: M Schillig, Inequality of Bargaining Power Versus Market for Lemons: Legal Paradigm Change and the Court
of Justice's Jurisprudence on Directive 93/13 on Unfair Contract Terms, 33-3 European Law Review Journal 337
(2008). P J Powers, Defining the Indefinable: Good Faith and the United Nations Convention on the Contracts for
the International Sale of Goods, 18 Journal of law and Commerce 52 (1999). M Dean, Unfair Contract Terms: The
European Approach, 56-4 Modern law Review 585 (1993). E M Weitzenbock, Good faith and Fair Dealing in
Contracts Formed and Performed by Electronic Agent, 12 Artificial Intelligence and Law 83 (2004).

47 Allan Farnsworth, "Good Faith Performance and Commercial Reasonableness under the Uniform Commercial
Code," University of Chicago Law Review: Vol. 30: Is. 4, Article 3, 1963.

31



ladsi oSadll o OIS 1Y) Asinn el Qi 53200 bl et 4l Leadl) b Llal) Aol el
2lg 97 cad) Ly pumy ) g I @l b A G aley J3ally Al Jaigie Gl $lslS
Jgadl 8 UM L ansgin (po Tedn Ios i eBl) Gon Tasa (ol Dol Jasiys Adsied) fae of (53 cale
& O Gy Lo iy D Gl e sl Al s Tase o) (S da Gl 13 6l 3
O Agiaall ulally Jilugl) N MA3) e agh | peall Caian &l qaaly ol (65 € puall i
s asgial bl (<o Alsiedd) fase of Ly () Jlal) sibe cos apalin ol juall Caiss
cials oty Ualin)) Jagis Al s Tase 8 a3 (lasally oaial) gl oS lld ld Gl puan
Ulisl A 3 Bakaiall i) AeSae 4iiy L 135 .00 1 Ll USiy ) puall Cais 3 il
e aall dualie ) dlelly Agiaal) Lliall dujlens loasis of el o S al o Leia £K5aY)
=l e b ¥ oal play) s L oanall Cipall A< 3 dealal) Canall (e AUl )Y
cade el dole e (galial 58 Hhalie 2K ) Aalal) alsal (e 5 fls Bi G g el
Claaiial Lalia 4S5l IS Wy ) piall g5y mar Jalaill b dafiilly Al s pading o amy oSy
ol Al Sa b Al b ade sl Lo Tang LOD il Caian b aslsy deg Al (e Tase

Al Alial) Aules oy pumiall o iy peal) Ciuiss 8 A Caly Anlan b cual e

48 See: Austria, 6 February 1996, Supreme Court (propane case), Case No: 10 Ob 518/95, 06.02.1996. Available at:
http://www.unilex.info/case.cfm?id=202. Visited on: 25/08/2018.

4 For more information see: Watts v Rake (1960) 108 CLR 158. In determining the scope of ‘Reasonable’ the court
may consider the circumstances involved in the specific contract: Banco de Portugal v Waterloo & Sons Ltd [1932]
AC 452, 505-506 (Lord Macmillian).

50 Berdal Edouard, 'obligation de limiter son préjudice en matiére contractuelle: mise en perspective des droits
anglais, belge et frangais, Master [120] en droit en Faculté de droit et de criminology, 2015, p.25.

51 Court of Appeal of Louisiana, CAMPBELL v. LOUISIANA INTRASTATE GAS CORP, 528 So0.2d 626 (1988).
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52 Court of Appeal of Louisiana, Aultman v. Rinicker, 416 So. 2d 641, (1982). For more in this meaning kindly see:
Unverzagt v. Young Builders, Inc., supra; Pelloquin v. Missouri Pacific Railroad Company, 216 So.2d 686 (La.App. 3
Cir., 1969). Keating v. Boyce Machinery Corp., 196 So.2d 623 (La.App. 1 Cir., 1967); Alex W. Rothschild & Co. v.
Lynch, (171 La. 114, 129 So. 725, 1930).

53 Stefan Vogenauer and Jan Kleinheisterkamp (eds), Commentary on the Unidroit Principles of International
Commercial Contracts, Oxford: Oxford University Press, 2009, p.543.

.210u= <1991 c:\:z.i)ﬂ\ :\...4.4_\.“ J\A ngb\ﬂ )AL.AAM ‘e\ﬂ‘i\ Jlas c‘f\}éyl ALY uJJM eLuA 54

55 Tribunal de Apelacién en lo Civil y Comercial de Asuncién, Ramon Duarte Torres v. José Manuel Acevedo Oviedo
y otro, Case No 11789, 05.06.2013. Available at: http://www.unilex.info/case.cfm?id=1692. Visited on 25/11/2018.

56 Supreme Court of Western Australia - Court of Appeal, Central Exchange Ltd v Anaconda Nickel Ltd, Case No FUL
100 of 2001, 23.04.2002. Available at : http://www.unilex.info/case.cfm?id=1134. Visited on 25/11/2018.
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57 Forklift Engineering Australia Pty Ltd v Powerlift (Nissan) Pty Ltd. Available at: https://jade.io/article/73719.
Visited on 25/11/2018.
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%9 |n this meaning see: International Centre for Settlement of Investment Disputes (ICSID), Joseph Charles Lemire v.
Ukraine, Case No ARB(AF)/98/1, 20.03.2000. Available at: http://www.unilex.info/case.cfm?id=962. Visited on
25/11/2018.

80 For more see: Evaldas Klimas, The Duty to Co-operate in Construction Contracts — an International Review,
Vilnius University, Law Faculty, International Journal of Law in the Built Environment, Vol. 3 Issue: 1, 2011.
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61 Secured income real estate (AUST) LIMITED V. ST Martin Investment PTY LTD (1979) 144 CLR 597.

52 For more see: HK Lucke ‘Good Faith and Contractual Performance’ in PD Finn (ed) Essays on Contract (Sydney:
Law Book Co, 1987) 161-164.

53 International Institute for the Unification of Private law, Unidroit Principles of international commercial contract,
Unidroit, Rome, 2010. Available at:
https://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinciples2010-e.pdf. Visited
on 30/11/2018.

64 Samuli Kulmala, The duty of loyalty in Nordic law, Master’s thesis, University of Helsinki Faculty of law, 2014,
p52. Available at: https://helda.helsinki.fi/bitstream. Visited on 25/11/2018.

35


https://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinciples2010-e.pdf
https://helda.helsinki.fi/bitstream

e bl VoYl laglead) by Jact shad) iyl (g Byaione el sl anly e (Bt 4
L clagbed) el ob o) Gl of G odii e dealll Yl GhYI Cuinaly il il
@ of als e Gl 8 )yl ) Auliall Jilussll BA3Y Taseas Cgal) i daf (e Ljasally
e Qg alasinls Candy 8 Cilagleal) s Ao 2l Copeatl) o G o puiall Cadany cplal) Jd )
i s @l b AU Clagleal) () dseasll Gl # Ll Las (il (8. ) pual) C2anl dlgies
Sles aw ddln) die & Jla el o Jhay ol Caianl dlled SSYT Abigl) aladsad il
p ol Gl faaall gl (sdall mauall abidy A8U Jilg sy &8l o (Compressor) el
Refurbished ) saaad ek Lela pdgy 8Ll 26 o) Ll 06 Cagw il 2l Dlels gl
Gl 335 g Gadl e saaad dbeall il s Lajd Al sk Cagw elly Gli (Compressor
eond 235gn Cllse ()5Si5 el s Sk 38 (05K @iy ¢ Aol e s mue i OIS AT Uil
(Ol gl A sally diliall dasbaall dllia) o lgale ()5S Caga ) Allal)

s e laiies aDIA] G puall Cids  dsale Gl DA sl 8 o) i Lo e Lijag
ALY Gl o (s3iad) O3l Ay Jasll dadla oaldl) mia Le il

ol 3959 paxd Al ageaill Gada 4l G e 3535 Srg 0l e gl 4l ) BLEY) Ly asis
(60 sagng don ailly Ganil) b el alel Gl auyy Y 3gial) o) 3 Al e Bledye Jsn Aalia
kil o Jlae] pualdll i Gus el chidn Gl Galy dplas e oy 1 o 65

Ayl e alay Ligils Las aagy ol sl Al s Tane e alinul

5 For more see: Charles J. Goetz & Robert E. Scott, The Mitigation Principle: Toward a General Theory of
Contractual Obligation, 69 Va. L. Rev. 967, 1983.
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57 Cour de cassation, civile, Chambre civile 1, 2 juillet 2014, 13-17.599, Publié¢ au bulletin. Available at:
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000029194036&fastRe
gld=658334604&fastPos=1. Visited on 25/08/2018.

58 Court of Appeal of Amiens, Chambre civile, 4 Nov 1999. Reference is made in Soléne Le Pautremat, Mitigation of
Damage: A French Perspective, the International and Comparative Law Quarterly, Vol. 55, No. 1 (Jan. 2006), p. 208.

69 Cour de Cassation, Chambre civile 2, du 19 juin 2003, 00-22.302, Publié au bulletin. Available at:
https://www.legifrance.gouv.fr/affichJuriJudi.do?idTexte=JURITEXT000007047923. Visited on 25/08/2018.
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70 Braesch v. Union Ins. Co., 237 Neb. 44, 59, 464 N.W.2d 769, 778 (1991). For more kindly see: Steven B. Fillman,
Braesch v. Union Insurance Co., 237 Neb. 44, 464 N.W.2d 769 (1991) Policy Rationales of the Bad Faith Cause of
Action and Implications to Non-Insurance Commercial Contracts, 72 Neb. L. Rev. (1993).
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Soléne Le Pautremat, Mitigation of Damage: A French Perspective, the International and Comparative Law
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Law.pdf. Visited on: 27/8/2018.
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73 Cour de Cassation, Chambre civile 2, du 19 juin 2003, 01-13.289, Publié au bulletin. Available at:
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7> See: Cour de cassation, civile, Chambre civile 2, 24 novembre 2011, 10-25.635, Publié au bulletin. Pierre-Louis
Merer, The dawn of a duty to mitigate damages in French law, 2018. Available at:
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27/8/2018.

40


https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000007047801
https://www.shipownersclub.com/media/2018/07/The-dawn-of-a-duty-to-mitigate-in-French-Law.pdf

ylaill o3 dgay byl (elulS (i) AaSas AlSaT e alaieW) say D8 Agu shad) Akl (il
Sina e gubyil) eliadll of (@Al Lali ey Al s Taae 8 Ll a3 Aplill s3a oy Lagad
e paall Akl oda s Banpdl) GlimaY) oSlae b Tl Ll 5 LSS Gkl 038 (08 poe e

PSSV (e 8 Akl o3 g 38 Ll (i) deSae o ) ALY galSa]
G Jlasind (& Caoantl Al 8 anlil g )yl Cauias b il aly of Ll Blay) W aas
Lain (80 il s Tase ciliaiias DAY joem (ga] 3an 3ol Jlawind b ol o lie] e
Jlorin] (b Touws (S8 8 s 0fd Ly Y1 DA e Al LY dine 35 (8 Ay cloosy
gLl ausd zmilia il e 3all Jlaninly Gl Capey L4l G ciluaie llyy Lailia agad (glal)
Gl 2€5aY) Bl A5 8 Lbel) AaSadll e 285 (70 L) Gy eyt 4 053l G 8
OS Al ls eBall Jlewind b 5ele) S8 duaag Lyl dabian g0 Gal) dujled 4l Gal) Jlesinly

70 ) peall g oy 4 Cnsaiall

LAJA;.U .91-87 = ¢1998 ‘u,)u‘uu)&\&w}“& cwhylw\gdﬂ\dw“;m‘LJﬁ‘@{)ﬂ\ Jaul\m@.aﬂﬁ
sl LS (gl Jloxtiad (b Couarl & 1) Bl ASaY) Gpaa ) el ity (Al a5 35085 5 o8 Adaall S Al (o ) 558
UM\mutsuu;\_uamu.m});\;ub}wuﬂ&@u)mdw"ugswgljwlw(lzm)au\u@@
du.uljmw)m@.\;ulmu,d\J\.\S\L._\;bae)mmmjaemygsuwd@wﬁ)\juﬁ\ajm JM‘@J‘L\L&\J‘)&.\A
A gy daal) Gl Jlasy o 4l il slas Sy Alaid) diea e 8 15l Gadd Gl J WS Al jlall caba e el ol Badla
Sh o) S N e ) Gealin wias o Al Gt s a0 ol Tl da )y Giaal 13 1385 canll 5ok (e (il ) pum ol Jas
J)A\@)luﬁd)}@‘mm«més))d\uhdﬂ\}mqaaal\utsub‘ﬁ\wus!\dﬁuat@;)ucbaej "ol Se e ool
L}.\Luulla..ulumﬂd;_.)\anu‘_umh.uuh\gubmﬁgghMuyéwhY\JhHJM\m\Ja, B 09 lgie
Lo 1A hMJ)J‘u;LAu&A}JJA\\MLQM\}%MYMUc Bpaall ad ) ands oa agle o (laall (e o gl Cane )y il
gmub‘;uh\}ﬁlgm;;uJ,..a.nijjwu)@&@u}auhluS\a\d)maaLdlc)um)mé;M\L@\aml
ade 5 al) ads o Laaaal juny D V)5 ) juall Jasd oLl (o) 5 4ndi ) puia s oL () dndly ) puall adyy of 4dde s aled (e ) juas
T Y dene )l Gall Jleaial 3 Chutl 4 ks el Labm ) puall ity ) anly Bl i HSSY) dlae o (58
sy paall BEN sl 8 Ol ezl 1) Laadls 1138 (= 2017 clae cqisils piall ZEN 1y maal ) daall-dladl
2011 «hae casilly pill AHEN ly -l alaalle MSaY) Alaa 8 M8l 50 Oua o) Ly 524 (= <2010 e

2124=

77 See: Supreme Court of Louisiana, Morse v. J. Ray McDermott & Co., Inc., 344 So. 2d 1353 (1976).

41



Lol dalsall e Ble g8 1 padlll Jladl fpplee DA e e Jtiy Gall Jlesinly Caually
o pllan st ) adll g Qhanl) sl e cdis B capatl) ) aal) (65 5 oS A
Loy caii 0o o) onlin dsing Lo g i) Jailiia gag 2o gimsall Jlna 58 JAY) JLaally Ldeg i
(B53lsall) A3 8 by cBaste (e Gl e a3
daliad) 06y cgantll aad il A edY) il e OV (S ulad) 38 (agadng
Cuay Lo ae ol Y dediall (35 Ladies clglal (e gpd Al Bl Lailia 3all Jlasinl (he Sgasal
Balally Cpall adle (gn Lo ol Jlaxind 3glas 13] 5l ¢y (s il
t ) sl e leduall (S o0 LS ¢ ulaall 028 (8 4dle

tdl JhaY) dals Gall Jlaadiad
ol oyl Glal) Taals dlestion Letn dis Jlanin] 8 loie 058 () ol Jbedd) 138 e
Gall alia @l Ll A il dald addll Sl 385 (el bl 138 ol g1 (79)
Ol B G Taney Al (1.7) Bolall ooyl 25l 3 ela Cam g paisd) foalie a3ty Lo 12y (7P
Jlaxing b il Jilsing ) s sl liall obudl JiaY) Jliall 2my 3ol Jlaxin] & Cautl
i U pall ol allexin o) QAY) Gyl Blal) dal (e ais Gl Gole s 3al)

S un [yl ity A Caly Apki e Ll oSad) e Al sda o (gyi5 (50 alal

78 See: Heyder Products Co v United States, 140 F Supp. 409 (Ct.Cl.1956).

80 A typical example of behavior contrary to the principle of good faith and fair dealing is what in some legal
systems is known as “abuse of rights”. It is characterized by a party’s malicious behavior which occurs for instance
when a party exercises a right merely to damage the other party or for a purpose other than the one for which it
had been granted, or when the exercise of a right is disproportionate to the originally intended result. The
comment available at: https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2010/414-
chapter-1-general-provisions/869-article-1-7-good-faith-and-fair-dealing . Visited on: 25/08/2018.
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85 See: George Afanduli V. Jad Sweidan, C.A. No 149/26. Published in Hooper, Civil Law of Palestine & Transjordan,
Jerusalem, Azriel Press, 1933 and 1936, p154.
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available at: http://cisgw3.law.pace.edu/cases/991028g1.html. Visited on 29/08/2018.

107 See: Mogilensky v. Abramson 164 N. Y. Supp. 700 (Sup. Ct., App. Term, 1917.
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109 C|SG-AC Opinion No. 9, Consequences of Avoidance of the Contract, Rapporteur: Michael Bridge, London School
of Economics, London, United Kingdom. Adopted by the CISG-AC following its 12th meeting in Tokyo, Japan on 15
November 2008. See also, Chengwei Liu, Effects of Avoidance: Perspectives from the CISG, UNIDROIT Principles
and PECL and case law, Nordic J. Com. L., 1, 5 (2005).

110 G.H.TEREITEL, the law of contract, SWEET & MAXWELL/Stevens & sons, London, 1991, p511.
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111 See: Melachrino v Nicholl and Knight & Co Ltd, [I19201 1 K.B. 693, at 699. Published in the book: David Oughton
& Martin Davis, Sourcebook on Contract Law, Second Edition, Cavendish Publishing limited, London, 2000, pp. 600-
601.

112 See: SK Shipping (S) PTE Ltd v Petro export Ltd [2009] EWHC 2974. Available at: https://www.i-
law.com/ilaw/doc/view.htm?id=236551. Visited on 31/08/2018.
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113 See: Supreme Court of Indiana, FISCHER v. HEYMANN, Case No. 49502-1309—-PL—620, July 17, 2014.Avaliable at:
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114 Alan D. Miller and Ronen Perry, the Reasonable Person, New York University Law Review, Vol. 87, 2012, pp. 325.
Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract id=1883208. Visited on 31/08/2018.

115 Clark v Tull (t/a Ardington Electrical Services) [2002] EWCA Civ 510 (1st May, 2002). Available at:
http://www.bailii.org/ew/cases/EWCA/Civ/2002/510.html. Visited on 31/08/2018.

116 Gardner & Anor v Marsh & Parsons (A Firm) & Anor [1996] EWCA Civ 940 (13th November, 1996). Available at:
http://www.bailii.org/ew/cases/EWCA/Civ/1996/940.html. Visited on 31/08/2018.
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117 See: Austria 6 February 1996 Supreme Court (Propane case), Case No 10 Ob 518/95, English translation
available at: http://www.cisg.law.pace.edu/cisg/text/queenmary.html. Visited on 29/08/2018.

118 See: Germany 14 January 1994 Appellate Court Diisseldorf (Shoes case), case No: 17 U 146/93 English
translation available at: http://cisgw3.law.pace.edu/cases/940114g1.html. Visited on 29/08/2018.

119 See: Deer Valley Shopping Centre Ltd. v. Sniderman Radio Sales and Services Ltd (1989) 96 A.R.321 (Q.B.).
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123 See: Bunge SA v. Nidera BV [2013] EWCA Civ 1628.Avaliable at:https://www.supremecourt.uk/cases/docs/uksc-
2014-0019-judgment.pdf. Visited on: 31/08/2018.

124 See: Watkins-Johnson Co. & Watkins-Johnson Ltd. v. The Islamic Republic of Iran & Bank Saderat Iran, case No
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127 see: Darbishire v Warran [1963] 1WLR 1067, [1963] EWCA Civ 2, [1963] 2 Lloyd’s Rep 187, [1963] 3 All ER 310.
Available at: http://www.bailii.org/ew/cases/EWCA/Civ/1963/2.html. Visited on 31/08/2018.

128 ECDC Environmental, LC v New York Marine and General Insurance Co, 1999 US Dist LEXIS 15268, *6-7 (S D NY).
Published on: Eugene Kontorovich, The Mitigation of Emotional Distress Damages, University of Chicago Law
Review, Vol. 68, 2001, p497.

129 See: EEOC v. Fred Meyer Stores, Inc., No. 3:11-cv-00832-HA, 2013 U.S. Dist. LEXIS 134089 (D. Or. Sept. 19,
2013). Available at: https://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1443&context=condec.
Visited on 31/8/2018.
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130 See: Neal v. Director, Dist. of Colombia Dept. of Corrections, No. 93-2420, 1995 U.S. Dist. LEXIS 11461, 1995 WL
517249, at *15 (D.D.C. Aug. 9, 1995).

131 See: Rogan v. Lewis, US District Court for the Southern District of Texas - 975 F. Supp. 956 (S.D. Tex. 1997)
available at:https://law.justia.com/cases/federal/district-courts/FSupp/975/956/1458957/, Visited on 31/08/2018.

132 See: Gomez v. Am. Empress Ltd. P’ship, 189 F.3d 473 (9th Cir. 1999). Available at:
https://scholar.google.com/scholar case?case=13854831598939586584&g=Gomez+v.+Am.+Empress+Ltd.+&hl=e
n&as sdt=2006. Visited on 31/08/2018.
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Also see: Fritz Enderlein, Right and obligation of the seller under the UN convention contracts for the international
Sale of Goods {General obligation, Art, 30}, in Sarcevic, Volkened, international sale of goods, Dubrovnik Lectures,
Oceana, 1990.
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138 See: Southcott Estates Inc. v. Toronto Catholic District School Board, 2012 SCC 51, [2012] 2 S.C.R. 675. Available
at: https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/12612/index.do. Visited on 31/08/2018.

139 See: Asamera Oil Corporation Ltd. v. Sea Oil & General Corporation et al., [1979] 1 S.C.R. 633. Available at:
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2614/index.do. Visited on 31/08/2019.
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140 In this meaning see: JEFF BERRYMAN, mitigation, specific performance, and the property developer: Southcott
Estates Inc. v. Toronto Catholic District School Board, Alberta Law Review, 2013, p.p165-180.
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147 Jorge Galvan, The CISG and its provisions on damages, Master thesis, FACULTY OF LAW University of Lund,
1998, p 38.
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148 See: Southcott Estates Inc. v. Toronto Catholic District School Board, 2012 SCC 51, [2012] 2 S.C.R. 675. Also in
this meaning kindly see: Red Deer College v. Michaels, [1976] 2 S.C.R. 324; Asamera; Evans v. Teamsters Local
Union No. 31, 2008 SCC 20, [2008] 1 S.C.R. 661, at para. 30.

149 see: England and Wales Court of Appeal (Civil Division, Browning v Messrs Brachers [2005] EWCA Civ 753 (20
June 2005).

150 Schweizerisches Bundesgericht, case No 4A_440/2009, issued on 17.12.2009, English translation available at:
http://www.unilex.info/case.cfm?id=1578. Visited on 29/08/2018.
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151 Tribunal Supremo, Internationale Jute Maatschappij, BV v. Marin Palomares, SL, issued on 28.01.2000, English
translation available at: http://www.unilex.info/case.cfm?id=431. 29/08/2018.
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